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These cases are before me upon a notice of contest and
notion to expedite filed by the Consolidati on Coal Conpany
(Consol ) under section 105(d) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 0O 801 et seq., the "Act," and
Commi ssion Rule 52, 29 C F.R 0O 2700.52, challenging the validity
of eight 0O 104(a) citations. One citation, as |listed above, was
i ssued to each of the eight Consol mnes herein involved. A
heari ng was held in Mrgantown, Wst Virginia, on June 16, 1987.

The issue in this case is whether a violation of the
mandatory standard at 30 C.F.R [0 75.1101A23(a) existed as
alleged in the virtually identical eight citations. The nodel
citation reads as follows:

The program being used for instruction of all mners in
the location and use of fire fighting equipnent,

| ocati on of escapeways, exits, and routes of travel to
the surface and proper evacuation procedures to be
followed in the event of an energency has not been
approved by the District Manager

The cited standard at 30 C.F.R 0O 75.1101A23(a) provides as
fol |l ows:

Each operator of an underground coal mine shall adopt a
program for the instruction of all mners in the

| ocation and use of fire fighting equi prment, |ocation
of escapeways, exits, and routes of travel to the
surface, and proper evacuati on procedures to be
followed in the event of an emergency. Such program
shall be submitted for approval to the District Manager
of the Coal Mne Health and Safety District in which
the mine is |located no |ater than June 30, 1974.

(1) The approved program of instruction shall include a
specific fire fighting and evacuati on plan designed to
acquaint mners on all shifts with procedures for

(i) Evacuation of all miners not required for fire
fighting activities;
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(ii) Rapid assenbly and transportati on of necessary nmen, fire
suppressi on equi prrent, and rescue apparatus to the scene of the
fire; and

(iii) Operation of the fire suppression equi pnment
available in the m ne

(2) The approved program of instruction shall be given
to all miners annually, and to newly enployed mners
within six nmonths after the date of enploynent.

FI NDI NGS OF FACT

1. Consol owns and operates the eight mnes listed in the
caption of this decision.

2. On or before June 30, 1974, Consol subnitted a program
for the instruction of miners in the |ocation and use of fire
fighting equipnent, |ocation of escapeways, exits, and routes of
travel to the surface and proper evacuation procedures to be
followed in the event of an enmergency to the appropriate MSHA
Di strict Manager for each of the eight nmines herein involved.
These prograns were approved by the appropriate District Manager
between the first of May and the end of July 1974.

3. At the time of approval, it is generally agreed that each
of these eight prograns contained the current information with
regard to the required emergency procedures including specific
data concerning escape routes and | ocations of fire fighting
equi pment, as well as an evacuation and fire fighting plan

4, By nenorandum dated May 6, 1987, directed to al
under ground coal nine operators, Ronald Keaton, the District
Manager for the Third District of MSHA, informed Consol of the
fol | owi ng:

Qur records indicate that your approved Program of
Instruction, Fire Fighting and Evacuation Plan, is

out dated and needs to be updated. Please provide an
updated programwi thin seven days fromrecei pt of this
letter. Please include an updated map show ng
escapeways, exits, and routes of travel to the surface.
In the future, this plan will be reviewed every six
months. |If you wish to include an updated escapeway
system and any revisions to your programw th your
ventilation plan, please indicate so in your program
submittal. Failure to respond could result in a

vi ol ation of 75.1101A23.

5. On May 26, 1987, Consol responded to M. Keaton's
menor andum of the 6th. They furnished the requested i nformation,
but only as a "courtesy" and for "infornationa
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purposes only," specifically stating that "[I]t is not being
submitted for approval."

6. On May 27, 1987, M. Keaton informed Consol by letter
that failure to submt the required update data for amendnent and
approval purposes could result in withdrawal of the approval for
the prograns and plans then currently on file with MSHA. He
further informed Consol that failure to have an approved pl an
could result in a violation of 30 C.F.R O 75.1101A23(a).

7. Subsequently, M. Keaton ordered a review of the section
75.1101A23(a) programs for the eight mines herein involved. In
general ternms, he found themto be antiquated pl ans.

8. More specifically, for each of the eight m nes enunerated
above:

(a) The deficiencies noted in the approved U
75.1101A23(a) prograns and plans for the Robinson Run
No. 95 m ne included:

(1) Areas listed as active working sections which
are currently abandoned and/or seal ed.

(2) Al current active mning sections are not
contained in the plan.

(3) Designated escapeways have changed, several of
those noted in the plan are inaccessible and those
in use are not listed in the plan

(4) The location of electrical equipnent is
different and all current |ocations are not
listed.

(5) The location of firefighting equipnent is
different and all current |ocations are not
listed.

(b) The deficiencies noted in the approved O

75.1101A23(a) prograns and plans for the Arkwight No.
1 mne included:

(1) Qutdated locations for firefighting equi pnment
are |isted.

(2) I'ncorrect data regarding mne rescue teans is
listed.

(3) Escape shafts are listed which no | onger exist
and current escapeways are not |isted.
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(4) Working sections are |listed which no |onger exist.

(5) Incorrect nanmes and tel ephone nunbers for mne
officials to be contacted are |isted.

(6) Longwall mining is done at this mne and the
pl an contains no firefighting procedures for
| ongwal | m ning.

(c) The deficiencies noted in the approved U
75.1101A23(a) prograns and plans for the Loveridge No.
22 mne included:

(1) Several of the listed "fire areas” are in
abandoned areas of the mine and/or sections which
are no | onger active.

(2) Several designated escapeways are no | onger
used or usabl e.

(3) Firefighting equi prent | ocations are outdated.
(d) The deficiencies noted in the approved O
75.1101A23(a) progranms and plans for the Blacksville
No. 1 mine included:

(1) The noted designation color key for intake
escapeway on nmine maps has changed.

(2) Escapeways are designated in the evacuation
pl an which no | onger exist.

(3) Locations are noted for firefighting equipnent
whi ch have changed.

(4) Locations are noted for tel ephones which have
changed.

(5) Locations are noted for sealing (energency)
mat eri al s whi ch have changed.

(6) Several working sections |listed no |Ionger
exi st .

(7) Longwall section firefighting prograns are
onmtted despite the existence of |ongwall mining.

(8) Ventilation fans are |listed which nmay no
| onger exi st.
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(e) The deficiencies noted in the approved O 75.1101A23(a)
programs and plans for the Blacksville No. 2 mine included:

(1) Areas designated as escapeways which are no
| onger used.

(2) Locations of firefighting equi pment which have
changed.

(3) Locations of sealing (enmergency) materials
whi ch have changed.

(4) Ventilation fans are |isted which no | onger
exi st .

(5) Most working sections no | onger exist as
listed in the evacuation pl an.

(f) The deficiencies noted in the approved U
75.1101A23(a) prograns and plans for the Osage No. 3
m ne incl uded:

(1) Wbrking sections are |isted which no | onger
exi st .

(2) Ventilation fans are |listed which no |onger
exi st .

(3) Escape shafts are listed which no | onger
exi st .

(4) The locations for fire outlets include areas
which are no | onger present and exclude areas
which currently exist.

(5) The two currently active sections for the mne
are not included in the plans.

(6) The names and tel ephone nunbers of personne
to be contacted in energencies are not accurate.

(7) The mine contains longwall mning areas but no
I ongwal | section fire fighting procedures are
listed.

(g) The deficiencies noted in the approved U
75.1101A23(a) prograns and plans for the Pursglove No.
15 m ne incl uded:

(1) Working sections are |listed which no |onger
exi st .
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(2) Ventilation fans are listed which no | onger exist.

(3) Escape shafts are listed which no | onger
exi st .

(4) Locations for fire outlets are not accurate in
that some |isted outlets no | onger exist and other
existing outlets are not |isted.

(5) The current active sections of the mine are
not |isted.

(6) There are no longwall section firefighting
procedures i sted.

(7) The names and tel ephone nunbers of personne
to be contacted in energencies are not accurate.

(h) The deficiencies noted in the approved U
75.1101A23(a) prograns and plans for the Hunphrey No. 7
m ne incl uded:

(1) Qutdated |ocations were |isted for
firefighting equipnent.

(2) Incorrect mne rescue teaminformation was
not ed.

(3) Qutdated listings of ventilation fans.

(4) Escape facilities and escape shafts are listed
whi ch no | onger exist.

(5) Working sections are |listed which no |onger
exi st .

(6) The names and tel ephone nunbers of personne
to be contacted in energencies are not accurate.

9. None of the plans contai ned provisions detailing the
| ocati on and use of self-contained self-rescuers, which are now
an i ndi spensabl e pi ece of equi pment used in energency
evacuati ons.

10. Several of the progranms included references to practices
and procedures which have since been nodified and/or made illega
by subsequent changes in MSHA regul ati ons, such as the 15 mnute
fan shutdown renoval from area provisions, the use of gas masks,
and equi pment novement provisions.
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11. On June 4, 1987, M. Keaton notified Consol that the
foregoi ng section 75.1101A23(a) programs were di sapproved because
they were out of date and inaccurate in the respects noted above
and because the operator had not submitted rel evant updated
prograns for approval

12. On June 12, 1987, each of the above ei ght nmines was
i ssued a section 104(a) citation for a violation of 30 CF. R [
75. 1101A23( a) .

13. In May of 1986, M. Keaton had witten a simlar
menorandum to that in evidence as Exhibit No. JXAL and dated May
6, 1987 (see Finding of Fact No. 4). There was a non-response to
that earlier meno, but no foll owup enforcement was carried out.
No citations were issued at that tinme or subsequently until June
12, 1987.

14. Consol conducts training for mners at each of these
ei ght mines on a regular basis, giving instruction in fire
fighting and evacuati on procedures utilizing current information
concerni ng escapeways, exists, routes of travel to the surface,
etc. In this regard, | specifically find that Consol utilizes the
old 1974 plans and progranms for this purpose only to the linmted
extent that the nore general portions of those docunents are
still applicable in 1987.

15. Consol also conducts fire drills and npck nine
evacuations on a regul ar basis at these eight m nes.

16. However, none of the evacuation and fire fighting plans
actual ly being used today, in 1987, by Consol for new m ner
training or newy enployed mner training or fire drills or
evacuation drills have been approved by the District Manager
under 30 C.F.R 0O 75.1101A23(a).

17. From MSHA' s standpoint, the |ack of up-to-date approved
evacuation and fire fighting prograns could conceivably in the
event that that information was needed by MSHA personnel because
of a mine fire or other evacuati on emergency, hinder m ne rescue
or other energency operations to the extent that those MSHA
personnel were assisting with the energency and needed current
dat a.

18. Insofar as specific mne information is or was included
in those plans and progranms of 1974, which were on file with
MSHA, | find that as generally acknow edged nost of it is
i napplicable to the current situation at the mnes and woul d be
of little or no use to MSHA in the event of an emergency.

19. These original section 75.1101A23(a) plans, which were
subrmitted and approved by MSHA in MayAJuly 1974 remai ned
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in effect as the approved programuntil June of 1987, even though
the specific details of these plans were outdated for many years.
M . Keaton explained that they had their attention focused in
other areas. It was just a matter of priorities.

DI SCUSSI ON, FURTHER FI NDI NGS OF FACT, AND CONCLUSI ONS OF LAW

On it's face, the cited regulation, 30 CF.R O
75.1101A23(a), contains two requirenents. The first requires the
operator to adopt a program for the instruction of nminers in the
| ocation and use of fire fighting equipnent, |ocation of
escapeways, exists, and routes of travel to the surface and
proper evacuation procedures to be followed in enmergencies. The
regul ation also clearly requires that such a program once
adopted, be submtted for approval to the District Manager of the
Coal M ne Health and Safety District in which the mne is |ocated
no |ater than June 30, 1974. Consol conplied with this
requirenent in a tinely fashion back in 1974. | note here that
there is no stated regul atory requirenent for this program ever
to be subnmitted for approval again

The second requi renment contained in this subsection is that
contained in (a)(2) wherein it requires that the approved program
of instruction be given to all mners annually, and to newy
enployed mners within six nonths after they are enployed. This
pl ai nly has not been done by Consol for nany years, at |east not
in the particular mne specific areas of these programs for the
simpl e reason that the specifics have changed many tines over in
the intervening thirteen years. It would be ridicul ous for
exanple to instruct a miner to go to a |ong-cl osed escape
facility in the event of an energency just because that was part
of the approved plan (circa 1974).

MSHA' s position in this case is that their interpretation of
the regul atory requirenents should prevail albeit that those
"requirements" are admittedly not directly stated in so many
words. That interpretation is, at least in the Third District of
MSHA, and at |east since May 6, 1987, that these plans and
programnms approved back in 1974 need to be revi ewed and updated
every six nmonths, in order to retain their approved status. This
has a | ot of conmon sense appeal since there obviously are
signi fi cant changes going on in an active, producing coal m ne
that would significantly affect fire-fighting and evacuati on
pl ans and procedures, at |east insofar as specific particulars
are concerned. However, one has to first wonder why MSHA doesn't
require this review and updating by regul ation rather than by
Di strict Manager nenorandum and secondly, why it took them
thirteen years to get around to it.
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It is a matter of hornbook |aw that courts must accord great
deference to an agency's construction of regulations which it has
drafted and continues to adm nister. See generally, Udall v.
Tall man, 380 U.S. 1 (1965). To uphold the interpretation, a court
need not find the agency's interpretation to be the only or the
nost reasonable one. City of Aurora v. Hunt, 749 F.2d 1457, 1462
(10th Cir.1984). "A regulation nmust be interpreted so as to
har moni ze with and further and not conflict with the objective of
the statute it inplenents." Enmery Mning Corp. v. Secretary of
Labor (MsHA), 744 F.2d 1411, 1414 (10th Cir.1984); (quoting,
Trustees of Indiana University v. United States, 223 Ct.C . 88,
618 F.2d 736, 739 (1980)). In Emery, the issue before the Court
was the proper interpretation of the words "annual refresher
training"” found in 30 CF.R 0 48.8. Wiile the Court found that
it was possible to construe the words to permt training given up
to 23 nonths apart on a cal endar year basis, the Court
enphatically rejected such construction as underm ning the Act,
concluding that it is "at odds" with the | anguage and objective
of the statute [to train each 12 nonths], "even if arguably
consistent with the | anguage of the regulation.”

However, contrary to MSHA's "interpretation,” with regard to
the first requirement of O 75.1101A23(a); that pertaining to the
submi ssi on of prograns and plans for the approval of the District
Manager, on or before June 30, 1974, | specifically find that
this is clearly a one-tinme requirenent. It is not subject to any
other interpretation because the wording is quite clear and
i ncapabl e of being "interpreted" to nean sonething else. Further
the policy menorandum i ssued by the District Manager, which is in
evi dence as Exhibit JXA1 is not enforceable and its contents
conflict with the plain neaning of O 75.1101A23(a). There is no
| anguage in this regulation that would informan interested party
that periodic reviews at six-nonth intervals are required. If
that is what was intended, the drafter could very easily have
i ncluded a conma and a followon phrase after "June 30, 1974" to
the effect "June 30, 1974, and thereafter, at intervals
of at least every six nonths." But he didn't.

The Secretary is aware of simlar regulatory |anguage since
two ot her regulations requiring the subm ssion, review, and
subsequent approval or disapproval of plans do include such
| anguage. The regulation at 30 C.F. R 0O 75.200 provides that "[A]
roof control plan and revisions thereof suitable to the roof
conditions and mining system of each coal mine and approved by
the Secretary shall be adopted and set out in printed formon or
before May 29, 1970 Such plan shall be revi ewed
periodically, at l|east every 6 months by the Secretary, taking
into consideration any falls of roof or ribs
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or inadequacy of support of roof or ribs" And, in 30

C.F.R 075.316, it is provided that "[A] ventilation system and
met hane and dust control plan and revisions thereof suitable to
the conditions and the mning system of the coal nine and
approved by the Secretary shall be adopted by the operator and
set out in printed formon or before June 28, 1970 Such

pl an shall be reviewed by the operator and the Secretary at |east
every 6 nonths."

This type of |anguage establishing automatic review of
approved plans is conspicuously mssing in 30 CF.R 0O
75.1101A23, and | find that M. Keaton and his menorandum of May
6, 1987, cannot now |l egally and bel atedly supply the m ssing
wor ds.

That said, it is still incunbent upon Consol to conply with
all of O 75.1101A23(a), including subsection (a)(2), which states
that the approved program of instruction be given to the mners
in their enploy. Therein lies the problemfor Consol and that is
the exact violation cited in the eight virtually identica
citations. As | found in Finding of Fact No. 16, none of the
ei ght mnes involved herein are actually using the approved
program of instruction that was submtted and approved back in
1974. Not that they should be under the circunmstances, but the
fact is, they are not. | accept as credible evidence the
contestant's proffered testinony that the operator is still using
the nore general portions of those plans, but the fact remains
that |arge portions, the majority of the plans, are sinply out of
date and unusable for emergency training. Thus, the paradoxAthe
operator need not by the stated ternms of the cited regul ati on do
anything to update or revise the once-approved program however
since they nust train their mners in accordance with O
75.1101A23(a) (2) using an approved program there is a de facto
requi renent to have a current, approved program Neither a
current, unapproved program or an approved, outdated program wl |
suffice as a practical matter. Therefore, it follows that
"sonet hing" has to be submitted to MSHA in order to meke the
actual program of instruction also the approved program of
instruction, even though the regulation per se is silent on the
subj ect .

At the hearing, and in their respective briefs, the parties
argue the current status of the 1974 plans. The Secretary urges
that those plans, once admttedly approved | ong ago are now
di sapproved by fiat of the District Manager. Consol, on the other
hand, argues that the District Manager's actions were arbitrary
and capricious and without the force and effect of law. After
much reflecting | don't think that issue is particularly rel evant
to the alleged violation herein because regardl ess of whether or
not Consol did or didn't
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have an "approved" programfiled with MSHA at the tine the
citations were issued, the fact is they were not actually using
it to instruct their mners as required by 30 CF.R O
75.1101A23(a)(2). The fact that Consol might very well have been
usi ng an adequate "unapproved" programor a "self-approved
program in sone or all of their mnes does not satisfy the

regul atory requirement of subsection (a)(2). Therefore, | find a
violation of 30 C.F.R 0O 75.1101A23(a)(2), as alleged, in each of
the eight citations at bar.

A violation is properly designated significant and

substantial "if, based on the particular facts surroundi ng that
viol ation, there exists a reasonable likelihood that the hazard
contributed to will result in an injury or illness of a

reasonably serious nature." National Gypsum 3 FMSHRC at 825. In
Mat hi es Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the Conmi ssion
expl ai ned:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary nust prove: (1)

the underlying violation of a mandatory safety
standard; (2) a discrete safety hazardAthat is, a
measure of danger to safetyAcontributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

The Commi ssion has explained further that the third el ement of
the Mathies formula "requires that the Secretary establish a
reasonabl e |ikelihood that the hazard contributed to will result
in an event in which there is an injury." US. Steel Mning Co.,
6 FMSHRC 1834, 1836 (August 1984). (Enphasis deleted). They have
enphasi zed that, in accordance with the | anguage of section
104(d) (1), it is the contribution of a violation to the cause and
effect of a hazard that nust be significant and substantial. 6
FMSHRC at 1836.

In order to establish the significant and substantial nature
of the violation, the Secretary need not prove that the hazard
contributed to actually will result in an injury causing event.
The Conmi ssion has consistently held that proof that the
i njury-causing event is reasonably likely to occur is what is
required. See, e.g., US. Steel Mning Co., 7 FMSHRC at 1125;

US. Steel Mning Co., 7 FMSHRC 327, 329 (March 1985).

The violation | have already found. The discrete safety
hazard here is that mners could be inadequately trained if
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t he program of instruction under which they are actually trained
in such inportant areas as fire fighting and evacuati on

procedures is inadequate. | do not nmake any finding that the
programthey actually use is inadequate, only that it is
unapproved and m ght be inadequate. In this regard, | note that

MSHA has not passed on the adequacy of the training programthey
actually use, primarily because Consol has not submitted it for

approval, but has recently "di sapproved" the 1974 program which

they haven't used for years anyway.

It is axiomatic that an inadequate, inconplete or deficient
program of instruction covering these inportant subjects could
reasonably lead to injury and/or loss of life in the event that
an energency should occur requiring i mediate action. Again, | do
not know if the programs Consol is actually using are inadequate,
i nconmpl ete or deficient, but | do know they are unapproved, and
therefore could or mght be all three. Also, as | set out in
Fi ndi ngs of Fact Nos. 17 and 18, since MSHA's official file
copies of the operator's fire fighting and evacuati on plans and
programs are out-of-date and generally inapplicable to the
current situation at the m ne, any assistance that MSHA personne
m ght provide in the mne rescue and/or fire fighting operations
coul d concei vably be del ayed while they sought current
i nformation to act on.

Accordingly, | find the instant citations to be properly
designated "significant and substantial."

In Iight of the foregoing, it is ORDERED that Citation Nos.
2699139, 2708499, 2902641, 2707824, 2902614, 2902888, 2699155,
and 2705133 ARE AFFI RMED and that the operator's notices of
contest of same be DI SM SSED

Roy J. Maurer
Adm ni strative Law Judge



